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Pretrial examinations in tax matters: Why not?
By Jonathan Éthier

(February 8, 2021, 11:35 AM EST) -- It would be a truism to mention that
the justice system is expensive. The ultimate outcome of a trial is always
unknown, and no lawyer is a soothsayer. The corollary of this harsh reality
is that the consensual resolution of litigated disputes often emerges as the
best option from an economic point of view.

 
After all, Eugene P. Rossiter, chief justice of the Tax Court of Canada, was
quick to point out in 2017 that “… in tax litigation, there is only one
principle: money.” (“Judges Panel” in Report of the Proceedings of the
Sixty-Ninth Tax Conference, 2017 Conference Report (Toronto: Canadian
Tax Foundation), 2018.)

 
Pretrial examinations for discovery are a crucial step in reaching an out-
of-court settlement that satisfies all parties. It is an opportunity to test the
performance, and even the credibility, of the individuals who will be called

upon to testify on the merits. This exercise makes it possible to disclose by way of undertaking any
evidence that was not previously available, for example at the tax audit stage or in objection to take
tax litigation as an example.

 
In short, a pretrial examination for discovery involves weighing the pros and cons, calculating the
risk of holding a true trial and anticipating the fate of a possible judgment on the merits.

 
In tax litigation in Quebec, a party may conduct an examination on discovery, before or after the
filing of the defence, regardless of the amount in dispute. Also, in addition to the parties to the
dispute who may be subject to examination on discovery, it is also possible for a party to examine
any other person with its consent (and that of the other party), or with the authorization of a judge.
Examination for discovery of a third party to the dispute may bring to light decisive facts or
information. Ultimately, it is a tool of interest that can lead to the out-of-court resolution of a dispute.

 
Recently, in the case of Chahal v. Quebec Revenue Agency 2020 QCCQ 3108, the Court of Quebec
did not fail to point out that it was the legislator’s intention to favour the holding of examinations for
discovery in tax matters. In this case, various amounts received into a taxpayer’s bank account had
been treated as undeclared income and a tax assessment was at issue.

 
The court granted the taxpayer’s request to examine the six persons, third parties to the litigation,
who were allegedly the source of these inflows. Considering that taxpayers have the burden of
reversing the presumption of validity of assessments in general, it is essential that all information
useful to support a challenge be disclosed before fixing a trial date.

 
That said, it is clear from the Chahal case that the right to examine a third party before trial is not an
absolute right. Indeed, a party wishing to avail itself of this right will have to convince a judge of the
usefulness of the third party’s pretrial examination for the progress of the proceedings, or even of its
necessity in certain cases.

 
Moreover, the court in the Chahal case does not fail to point out that since it will always be possible
to compel a third party to testify at trial, the necessity of the pretrial examination of the third party is
in fact a relative necessity. Insofar as certain third parties may have decisive information on the
outcome of a dispute, it should be possible to obtain authorization to examine a third party before
trial.
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There is a growing trend towards the use of examinations for discovery in tax matters. In particular,
given the pandemic and its disruptive effect on the judicial process — including the cancellation of in-
person sessions of the Tax Court of Canada until Feb. 12, 2021 — the conduct and preparation of
examinations for discovery should be among the “tools” to be used by any lawyer practising in tax
litigation for the proper out-of-court resolution of disputes with the tax authorities.

Jonathan Éthier is a lawyer in Montreal who specializes in tax litigation and tax planning. He is a
member of the tax team at Spiegel Sohmer Inc.
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