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Tax

To tax an assignment of rights or not to tax — that is
the question
By Jonathan Éthier

(November 10, 2021, 11:01 AM EST) -- In general and subject to a
specific exemption, the supply of real property is subject to GST/QST.
Indeed, under the Excise Tax Act, a taxable supply means a supply that is
made in the course of a “commercial activity” and the legislator has
specifically provided that the making of a supply (other than an exempt
supply) by a person of real property constitutes a “commercial activity”
(whether or not there is a reasonable expectation of profit). The prevalent
GST/QST liability of a real estate sale is thus well rooted in the applicable
legislation. It should be noted that the federal GST system and the
Quebec QST system are generally harmonized.

 
The context of a real estate transaction may have its share of correlated
transactional operations for which GST/QST liability may become shadowy.
For example, an offer to purchase a property may include a variety of
contractual terms and conditions, including the possibility of assigning the

rights resulting from the offer to a third party provided, for example, that the seller’s consent is
obtained. One might ask whether the transfer of rights arising from an offer to purchase real
property would also qualify as a taxable supply and therefore be subject to GST/QST.

 
In Quebec, the GST and QST are administered by Revenu Québec. Recently, Revenu Québec issued a
technical interpretation (20-051368-001) providing interesting insights into the issue of commodity
tax liability in a real estate context. In this case, a Quebec corporation had entered into an offer to
purchase and sell an immovable property with a third-party vendor. The corporation had entered into
this offer with a view to assigning its rights under the offer to another corporation.

 
Revenu Québec concluded that the assignment of the rights in the offer to purchase the immovable
was a supply of incorporeal movable property (and not of real property). Thus, a qualifying
distinction must be made between the property covered by an offer to purchase real estate and the
rights conferred on the offeror pursuant to same.

 
In this case, Revenu Québec considered that the transfer of the rights was a taxable supply since it
was part of an adventure or concern in the nature of trade. Indeed, the offeror corporation had
entered into the offer to purchase with a view to making a supply, at a profit, of its rights therein.
The corporation also intended to repeat this transaction in the future. As a general rule, any
adventure or concern in the nature of trade carried on by a corporation qualifies as a commercial
activity for GST/QST purposes and is therefore a taxable supply (notwithstanding any reasonable
expectation of profit).

 
Revenu Québec confirmed that since the assignment of rights in the offer was a supply of incorporeal
movable property, it followed that the offeror/assignor corporation was required to collect the tax
from the assignee corporation (recipient of the supply), all pursuant to s. 221(1) of the Excise Tax
Act.

 
This technical interpretation rightly points out that the supply of a right to acquire a particular
property cannot be equated with the property itself. The taxable consequences of any supply must be
assessed with this distinction in mind.

 
Jonathan Éthier is a lawyer in Montreal who specializes in tax litigation and tax planning. He is a
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