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Business of Law

Disciplinary or ethical complaints: Tax treatment of
legal fees
By Jonathan Éthier

(January 31, 2022, 8:45 AM EST) --

The right to practise certain professions is governed by a

myriad of diktats supervised by professional associations that

ensure compliance with relevant member standards and

protection of the public. In Quebec, examples include the

Barreau du Québec or the Collège des médecins du Québec,

whose members are under the aegis with regard to the

performance of various acts considering the exclusive nature

of the relevant professions (lawyers, doctors).
 

When a member of a professional order is the subject of a disciplinary or ethical

complaint, the very ability to earn a living is at risk.
 

Recently, Revenu Québec had to rule on the question of the tax treatment of legal

fees incurred by a professional to defend himself against ethical complaints filed

against him, more specifically on the question of their deductibility (Cf. Technical

Interpretation 20-051298-001). The taxpayer had been the subject of numerous

disciplinary complaints and, in order to defend himself, had incurred legal fees for

various taxation years which he deducted in computing his business income.
 

As a general rule and in accordance with the applicable Quebec tax legislation, legal

fees incurred by a professional in connection with the exercise of his or her

professional activities will be deductible in computing his or her business income

based on the following general principles:
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1. The amount must reasonably be regarded as being related to the professional’s business and to
have been incurred to gain income from that business;

2. The amount must not be a payment on account of capital (except as specifically permitted);
3. The amount must not reasonably be regarded as having been made or incurred to gain exempt

income;
4. The amount must not consist of personal or living expenses; and
5. The amount must be reasonable in the circumstances.

In this case, Revenu Québec was of the view that there was a sufficient link between

the legal fees paid by the taxpayer and the activities of his professional business.

The relevant expenses were for the defence of alleged ethical misconduct. A

conviction would likely have resulted in a temporary or permanent disbarment of the

taxpayer and a cessation of professional practice during the disbarment period.

Thus, the legal fees could reasonably be regarded as being related to the

professional’s business and to have been incurred to gain income from that specific

business.
 

Nevertheless, in line with the relevant case law, Revenu Québec considered that

amounts incurred as legal fees to preserve a taxpayer’s right to practice were of a

capital nature. In general, expenditures for the acquisition or disposition of a capital

property are capital in nature. A right of any kind whatever qualifies as “property”

pursuant to the Taxation Act; the right to practise a profession, an exercise of which

is governed by a professional association, therefore constitutes a property (hence

the capital nature of the relevant legal fees). In this case, the practical consequence

of the tax treatment of the legal fees with respect to the taxpayer’s business income

was that they had to be covered by the incorporeal capital property rules (the

taxation years in question were prior to Jan. 1, 2017).
 

Jonathan Éthier is a lawyer in Montreal who specializes in tax litigation and tax

planning. He is a member of the tax team at Spiegel Sohmer Inc.
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Lawyer’s Daily, contact Analysis Editor Richard Skinulis at

Richard.Skinulis@lexisnexis.ca or call 437- 828-6772.
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