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Tax

Resiliation of promise to purchase — Tax impacts
By Jonathan Éthier and Joshua Lasry

(July 7, 2022, 11:30 AM EDT) -- In real estate matters, a promise to
purchase (or offer) is a preliminary contract preceding the conclusion of a
deed of sale between a seller and a buyer. The promise of purchase is a
legal mechanism by which a potential buyer indicates to a seller his
willingness to purchase a given property under certain financial or other
conditions (for example, obtaining necessary financing or a property
inspection).

 
When a promise to purchase is accepted, a contract is created between
the parties, and the buyer is obliged to purchase the property.
Nevertheless, to the extent that the contractual conditions are not met, a
promise to purchase could be cancelled or resiliated.

 
The Canada Revenue Agency (CRA) is of the view that an individual
acquires a type of property right upon signing a promise to purchase,
namely the right to purchase the real property in question (see Internal
T.I. 2003-0037977 F). Pursuant to s. 248(1) of the Income Tax Act, any
transaction or event that cancels an agreement of sale (or similar property
or interest, or, for civil law, a right) creates a disposition. A similar rule
exists under Quebec tax legislation, which refers to the equivalent concept
of alienation. Thus, depending on the case, a capital loss may result from
the cancellation of a purchase offer.

 
In a recent interpretation (20-052626-001), Revenu Québec had to decide
whether fees incurred for the sale of a vacant land could give rise to a
capital loss. In that case, a seller owned some vacant land and concluded
a promise to purchase with a buyer for that land. The seller incurred
significant professional fees in the process of selling the vacant land.
Unfortunately, the buyer later resiliated the contract.

 
Revenu Québec emphasized that the fees must have been made or incurred by a taxpayer for the
purpose of disposing of that specific property (and not another) in order to be taken into account in
calculating a capital loss from the disposition of a property. Thus, the professional fees incurred for
the preparation of the promise to purchase (for the sale of the vacant land that did not materialize)
are added to the cost of the contract (for the purpose of calculating the capital loss) and the
professional fees incurred for the resiliation of the contract can also be deducted as a capital loss.

 
In short, Revenu Québec distinguishes professional fees incurred to conclude or terminate a promise
to purchase (which are deductible as capital losses) from professional fees incurred to dispose of the
land itself (which are not deductible as capital losses in this case).

 
It may be difficult to distinguish between professional fees incurred to conclude a promise to
purchase a vacant land and professional fees incurred to dispose of the land itself. The latter may be
necessary to properly prepare and complete the promise to purchase. Arguably, any relevant fees to
be added to the cost of a promise to purchase would be transferred to the cost of the land in the
event that a sale materializes. The offer to purchase is an integral part of the sale process.

 
Jonathan Éthier is a lawyer in Montreal who specializes in tax litigation and tax planning. He is a
member of the tax team at Spiegel Sohmer Inc. Joshua Lasry is a law student who recently joined
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