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metited, the appointees seem t0 us to be worthy, on
the whole, in terms of theit achievements.

There are still at least seven vacancies, sa those,
outside Alberta, who had their hopes up may still
anticipate their reward. [n addition, aside and apart
from retirement or death, three other Senators will
reach 75 in 2005 and thus be forced out.

And given that some of the media will immedi-
ately comment on the “cost” of these Senators, we'd
note that the non-appomntment over the past 16
months has probably saved in excess of $2 million.
In owr view, neither Harper nor Layion covered
themselves i glory in terms of their reaction to the
appaintees, but then, probably nabody much cares.
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BeNEFICIARY DESIGNATIONS IN
Quesec FOR RRSPs anD
RESPs’

Darel Frajman

In two recent cases on appeal from Quebec, Caisse
Populaire Desjardins de Val-Brillant v. Blowin (*Val-
Briflant”),* and Bank of Nowa Scoiia ». Thibault
(“Thibault™),? the Supreme Cowrt of Canada rendered
decisions buttressing the rights of creditors wishing
to satisfy theur claims by realizing upon registered
plans, such as registeted retirement savings plans
{(“RRSPs"}, owned by Quebecers.

Rather than focusing on creditors” rights. m rela-
tion to registered plans, this article will nstead
review i general terms the following two principies,
relating to benefidary designations i Quebec, that
should also be drtawn from the Val-Beiflant and
Thibault decisions: firstly, Quebecers who own a self-
directed RRSP or similar registered pian apparently
must use a valid will to designate who shail be the
beneficiary of the plan upon the owner’s death; sec-
ondly, a valid will also appears to be the best vehicle
for controlling who will benefit from a registered

1 An earlier version of this article appeared in the November 19,
2004 edition of The Lawyers Weekly.

2 12003118 CR 666,36 CCPB 62, 2003 D.I.C. 5420,

3 1200411SCR 758, 3¢ C.CPB. 168, 200¢ D.T.C 6437

education savings plan (“RESP"} in the event of the
death of the person who had established the RESP

RRSPs

Aself-direcied RRSP held through one of the large
investment dealers headquartered in Ontario is typ-
ically established by an account-opening form titled
“Declaration of Trust”, which states that a frust com-
pany affiliated with the mvestiment dealer holds the
RRSP assets as a trustee for the party setting up the
plan, and that the proceeds of the plan shall be paid,
upon the death of that party, to the beneficiary
referred to in the accouns-operung form.

Vai-Brillant and Thibault both indicate that
although this kind of plan is a valid RRSF, as it estab-
lishes a valid debtor-creditor or contractual relation-
ship between the party seiting up the plan and the
finanetal institution, it is neither an fnfer. vivos trust
nor a true annuity arrangement under Quebec law:
In effect then, these decisions appear to imply that a
Quebecer must designate the beneficiary of such a
plan in a will, rather than in the account-opering
form.,

In. this regard. note that Quebec does not have a
provision that is similar to section 51 of Onfario’s
Succession Law Reform Act, which states that an RRSP
beneficiary can be designated by any written instru-
ment. In Quebec, perhaps because probate fees azre
negligible, articie 1819 CCQ indicates that propetfy
can be transferved on death only by will or marriage
contract (subject to certain exceptions, such as the
payment of life insurance benefits, ar when property
has in fact already been transferred prior to deatht by
way of a valid infer vivos trust, or by establishirig a
true annuity arranigement), Jomtly owned property
11 Quebec is not even subject to a right of survivor-
ship, and passes on death through the estate.

Also note a unique element of Quebec ttust law, In
the two above-mentioned Supreme Cptirt cases, the
party setting up the self-directed plan is described as
having retained so much power over the plan (prin-
cipally, the powet to choose investments, and to
make withdrawals from the plan) that the party was
chatacterized as either never having settled a trust
(Val-Brillant) o1 as being a de facto trusiee of the plan
(Thibault).
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The Court in Thibault appeared to indicate that the
arrangement in that case violated Quebec’s rule on
trustee independence {found at arficle 1275 CCQ)
due to both thie party setting up the plan (i.e, the set-
tlor) and the trusiee being seen as one and the same.
Wheteas the common law m provinces other than
Quebec would not necessarily see this as violating
trust rules, article 1275 CCQ states the following:
“Ihe settior or the beneficiary may be a trustee but
he shall act jointly with & wustee who is neither the
settlor nor the beneficary.”

RESPs

In general, although confributions to an RESP are
not deductible for tax purpaoses by the contributor,
the income earned by the plan is not taxable until it
is paid out to the beneficiary (typically a child or
grandehild of the conhtributor) for purposes of fund-
ing the beneficiary’s post-secondary education.

While at school, the child tends to have few
sources of other income, and therefore payments to
him ot her are usually taxed at low 1ates, if at all.
Furthermore, the federal government pays an
annual grant which effectively tops up the conmi-
butions to the plan by an amount equal to about 20
percent of the first $2,000 contributed to the plan
that year for each child. (In addition to this govern-
ment grant, the maximum conitibution to the RESP
each year 15 $4.000 per child.) Given this tax defer-
tal and the government grant, RESPs have become
an important method of saving for a child's post-
secondary education.

In determining how to designate the beneficiaries
of an RESP upon the death of the contributor, it 1s
worthwhile to review both the tax legislation gov-
erning RESPs (mostly found in the fedetal Income
Tax Act, or ITA), and the typical forms entered into
The legislation and forms show that just as with the
RRSPs seen in the Val-Brillant and Thibault cases, an
RESP also establishes e contractual relationship, this
time betweer a “subscriber” and a “promoter”.

The relevant parties in relation to an RESP are
referred 10 at subsection 146.1(1) ITA. In effect, an
education savings plan 1s defined in the subsection

1o mmean an arrangement entered into between one
or motre subscribers and ah organization refetred to
as a promoter, under which the promoter agrees to
make payments to a designated beneficiaty to fur-
ther the lattet’s post-secondary school education.

Upon the death of the subsctiber, the subsection
perhaps cryptically indicates that the successor sub-
saiber will be “any other person (including the
estate of the subsciiber) who makes contributions
into the plan in respect of a beneficiary”.

When setting up RESPs for mdividual beneficiar-
ies, the typical RESP forms uged by promoters such
as the larger mvestment dealers (which usually pro-
vide self-directed plans), and used by the “group
RESPs” (which usually provide fixed income retuins
that increase when the plan is held fo maturity), both
include the following in their provisiens cohcerfung
beneficiaries: the bereficiaty is named m - the
account-gpening formy by notice 1o the promoter, the
subscriber can in many citcumstances revoke the
designation of a beneficiary and name a new one;
upon the death of the subscriber, the forms differ,
with seme indicating that the subscribet 's rights and
obligations under the plarn pass to his or her heirs or
legal representatives, and with others essentially
quoting the ITA by indicating that the successor sub-
scriber will be any person who thereafter contributes
to the plan.

Therefore, as with RRSPs, it appears prudent for a
Quebec resident to nse a will alsp in relation to
RESPs. It seems this could be done by designating in
a will who shall succeed fo the tegtator’s rights and
obligations as a subsctiber with regard to any RESP.
Depending on the crcumstances, it may also be
desirable to use the will to provide the successor
with various instructionss regarding future contribu-
tions, investments and beneficiaries relating to the
RESP.

Choice of Law

Finally, note that although many of the registered

plans referred to above contain statements that they.

are governed by Ontario law, Quebec law (and fed-
eral law applicable in Quebec) likely govern when
the plan is set up by a Quebecet. This apparently
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results from the Quebec Constmer Protection Act
requiring that Quebec law be applied o consutner-
merchant contacts.

Dandel Frapman is a partner at Spiegel Sokmer Inc. in
Monireal. His practice arens inchude commercigl transac-
tions, secured lending, real estate, trusts and estates and
sharcholder matters. He may be reached at (514} 875-2100
ot dfrapman@spegelsohmer.com.
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ONTARIO PROFESSIONAL SPORTS
Teams TAKE Tax HiT

In mad-February, all professional sports teams m
Ontario took a big tax hit when the Ontario Court
of Appeal overturnied an earlier decision which
allowed then to escape the provineial health tax mn
respect of games played outside the province *

Some background is in ozder

In 2004, Mr, Justice Ted Matlow decided that the
teams which are of course employers of the players
do not have to pay the heavy employer health tax
(EHTI) levy in respect of games which are played
outside of Ontario. The big winners were the
Toronio Blue Jays, the Maple Leafs and the Ottawa
Senators, though the ruling will apply to other
smialler organizatioris as well

The background is as interesting as the decision.
Apparently, former Premier Mike Hartis made a
“secret” deal with the teams exempting them from
the tax on games played outside Ontario. This was
presumably when the sports teams were crying

1 Torowte Bhue paye Baseball Club v Ontario (Minister-of Finance)
(Pebruary 15, 2005), Doc CA C41861 (Ont. T.A ), reparted 2005
CarswallOnt 504, reversing (2004), 238 DL R. (4th} 586 (Ont.
5.C.].}. We first wrote apout this rase in 1ssue #18, Volume XXVI

" of The Canmifan Taxpayer.

about their overhead and the problems inherent in
the weakness of the Canadian dollar vis & vis the
American cutrency.

When Ernie Fves took over from Harris, he

killed the deal and the sports teams sued.

Judge Matlow, in upholding the deal, took the
position that “each team carries on its business not
anly at its home venue but aiso at the venues of all
of the other teams in the league, regardless of how
ravente is shared by them”. To the extent that the
teams had a “permanent establishment” at locations
outside of Ontario. the EHI would niot be collected
when the team was away from Toronto.

In so deciding, Matlow was not relying on the
Harris “deal” but rather was looking at the facts of
the case in the context of the tax legislation. The
effect was to lower the cost of EHT to the teams and
the decision invalved a retroactive refund of somie of

the tax already paid.

The Province of Ontario-appealed and a unar-
mous Court of Appeal agreed with the judgment of
Chief Justice Roy McMurtry. McMurtry rejected the
notion that the teams had a permanent establish-
ment in each non-Ontario city in which they played.
The Coutt decided that their “operations” in each
city they visited was “so transitary that they could-
n't be considered fixed places of business” That
being so, the only “permanent establishment” for
EHT purposes would be the teams’ home. city in
Ontario and therefore thev had to pay the EHT for
thewr employees without regard ta away games.

Nat only does the decision mean the reams must
pay the full tax but it alse means that they will not
get the hefty refund of taxes for prior years which
they presumably were expecting. And fo rub a bit
of salt in the econoiriic wounds, McMurtry ordered
the teams to pay $25,000 in legal costs toward the
Ontario government’s appeal
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