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Revenue

agency

gets 0%&
e
charitids

The Canada Revenue
Agency is cracking down on
donation tax shelters,

As part of its get-tough act
the Canada Revenue Agency
(CRA) issued a notice of sus-
pension to the Inteinational
Charity Association Network
(ICAN), a registered charity
under the fncome Tax Aet (FTA)
for a ong-ycar period com-
meneing Nov, 28, 2007, During
this period, TCAN is prohibited
from issuing official income
tax receipts for denations made
to it, but has not been pre-
cluded from carrying out its
charitable activities.

This was the first sanction
of this sert imposed by CRA
since Partiament passed legis-
lation in 2005 implementing
new rules concerning the taxa-
tion and administration of char-
ities, including new interme-
diate sanctions.

CRA has since Issued a
second notice of suspension,
this time to Adath Isracl
Congregation (“Adath™) in
Monteeal for a one-year period
commencing March 19, as welt
as levied a penalty of $499,055
against Adath, This appears fo
be the first imposed under the
new intermediate sanctions,

Both situations highlight
compliance issues for all reais-
tered charities not futfilling the
exiensive reporling require-
ments outlined in the ITA, as
well as setting the framework
for interlocutory applications
relating to the intermediate
sanctions.

FCAN applied to the Tax
Court of Canada for a post-
ponement of the suspension
{International  Charity
Association Network v
Cunnda, [2008) E.C.1 500).
In its affidavit, CRA stated
that it was concerned by
ICAN’'s participation in
donation tax shelters, which
had resulted in a significant
increase of total revenue
during this period — from

The Canada Revenua Agency has o mandale fo carefully
scrutinize fax sheller schemes involving charilias.
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Hoth dedistons
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for all repistered
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$528,000 in 2001 to $314
milkon in 2005. CRA’s con-
cerns also eelated to the val-
vation and existence of gifis
in kind, which eomprised the
majority of ICAN’s dona-
tions, and whether 1CAN
actually received the goods
for which it issued income
tax receipts.

In dismissing the applica-
tion, the court noted that if the
suspension were posiponed,
CRA would be “handeuffed” in
its ability to administer the
charities provisions of the ITA,

to ensute compliance and to
protect the public interest,

This is the first decision
with respect to the application
of the new intermediate sanc-
tions and the Tax Court of
Canada’s first foray into the
regulation of charities. The
decision establishes that, from
the Tax Court of Canada’s per-
spective, the test for applica-
tions pursuant to  subs.
188.2(4) and (5} is the same
as that for secking injunctive
relief.

The threshold for the first
part of the test — whether &
serious issue is to be tried —
seems to have been set fairly
fow and was casily satisfied
by the applicant in this
instance, The application of
the second part of the test —
irreparable harm to the charity
— indicates that the court wilt
be looking for correborating
evidence from the charity to
support  any claim  of
itreparable harm.

Finally, it appears that the
third patt of the test - balance
of convenience ~wili generally
Tavour CRA, given i1s role in
regulating charities and pro-
tecting the public interest, The
decision also highlights the
importance of maintaining ade-
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New law shields
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RRSPs from seizure

Recent federal legistation
amending the Bankruptey and
Insolvency Act (BIA) seems

'l set to make unseizable and

exempt from exceution al reg-
istered retirement savings plans
(RRSPs), registered rotiroment
inceme funds (RRIFs), and
other similar registered savings
plans, including self-directed
plans.

The new rules have not yet
come inta foree, but will do so
on preclamatien by the federal
government, This may occur by
the end of 2008 when regulations
fo the legislation have been
drafied.

‘There is a “look back™ provi-
sion in these new rules allowing
creditors to reverse contribu-
tions made to the registered
plan up to 12 menths prior to
the bankruptcy of the plan’s
owner, The rules would apply
across Canada to bankruptcies
occurzing afier the rules come
into foree, However, provincial
laws that might provide greater
profection to the owner through
exemptions from seizure or exe-
cution will continue to apply
and have precedence over these
new rules.

Existing low
The existing law in most

provinces, ineluding Quebec and
Ontario, does not usually shield
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self-directed RRSPs from sefzure
o exccution,

Most self-dirceted RRSPs
issued by the major financial
institutions are set up through a
declaration of trust pursuant fo
which the owner contributes
funds and makes investment
decisjons relating to an aceount
opened though the finangial
institution and its caplive trust
company. In the leading case of
Ronk of Nova Scotia v. Thibaulr,
[2004] | S.C.R. 758, the
Supreme Court of Canada dis-
missed the possibility of unseiz-
ability in such eircumstances,

With respect 1o purported
unseizability of RRSF assels
Tield on trust, the Supreme Court
wrote, “The trust argument is, to
a certain extent, a mirage, The
[property on trust} may not be
seized to pay the debts of the set-
tler or of the beneficiary because
the property does not belong to
them. However, the patrimonial
rights of the beneficiary or of the
settler under the trust contract,
like any personal patrimoniai
right, are scizable.”

See RRSP Poge 15
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Banks should consider redrafting their Quebec forms

RRSP
Continyed From Page 13

Instcad, RRSP unscizability in
most provinces is limited to par-
ticular silvations provided for by
provincial fegislation that do not
usually extend to solf-dirccted
plang, Typical of this is Quebec,
where Thibault seems to indicate
that RRSP unseizability is [im-
ited to situations where the regis-
fered assets are used to purchase
a true annuity issued by either an
insuter or a trust company, and
where the beneficiary of that
annuity is either desigrated as
irrcvocable, or is the owner’s
spotise or cerfain other ¢lose rel-
atives,

it subsequently has been held,
for example, that segregated
mutueal funds are not an annnity,
and are seizable {(Gervals w
Appel & Cie inc., [2005] J.Q. No,
12714 (Q.S.C.).

The Quebec frust

In Thtbanlt, the court also
held that slthough the typical
dectaration of {rust used for
nany registered plans may
indeed be a valid investment-
related contract, it 13 aot a trust
under Quebes law given the
investor’s discretionary rights to
dircct investments and withdraw
assels. (No one seems te be sug-
gesting that this declaration of
trust is rot a {rust in the rest of
Canada.)

The court based its view on
the Quebee civil faw of frusts,
inciuding Articlte 1260 of the
Civil Code of Quebee, requiring
trustee conirol and administra-
tion of trust assets.

A4 .

Quebceg, they therefore might not
fit for Quebee purposes within
the definition of an RRSP, RRIF
or relajed plan {sce Canada
Revenue Agency technical inter-
pretation  2003-133332  of

Although the fypical dedaration of
Yewst used for many registered plans
may indsed be .. contrach, it is not a
irust under Guehec low,

Should a Qucbece resident be
concerned that the standard self-
directed savings plan set up by
declaration of trust is not a trust
for Quebee purposes? Perhaps
so, given that subs. 146(1} of the
federal Tneome Tux Act (ITA)
appears lo provide as a starting
point definition that retirement
savings plans are st up by way
of trusts (and also, il appears, by
way of annuities or bank or eredit
union deposits, which usually are
not applicable to self-directed
plans).

The federal government has
recognized that there may be
concerns that since these self-
directed plans are not trasts in

Prepayment rights a concern
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deaticd 1o corporations (or joint
stock companies as set out in the
Aforigages Acl).

Many income frusts do not
have corporate trusiees and a
mortgage is typically exceuted
by an individual on behalf of
individual trustees. Whilec a
morigage may also be given by
a bare corporate nominee com-
pany, the trustees will also
have to excente a full recourse
morigage on behalf of the
trust.

There is a question then of
whether the trust has a statutory
right of prepayment after five
years, This wilt affect any
enforceability opinion to be
given on behalf of a trust in
respect of a mortgage with a
ferm in excess of five years
which is not by its terms pre-

payable. The issue is whether the
mortgage is in fact enforceable
in accerdance with its terms
sinee the trustees may be able to
prepay under the statutes. In the
end it may be an impossible
problem to solve and a qualifica-
tion shoukd staie, “We cxpress
no opinion with respect to the
applicability of the prepayment
provisions of the Morigages Act
(Ontario) or the Interest Act
(Canada).”

Qpintons on trusts require
more attention and ditigence
than standard carporate opin-
ions. A careful analysis of the
trust declaration and an analysis
of trust law must be carried out
even in respect of the simplest
contracts. §

Margaret Neifigan is a part-
ner at Aird Berlis LLP in
Toronto, praciising in the areas
af corporate and securities faw.

January 2007). A proposed new
provision of the ITA meant 1o
address this concern is presently
being studied by the Senate as
part of federal Bill C-10.

The new prevision would vali-
date for Quebec purposes these
declarations of trust as retirement

savings plans sct up by way of
trust, 50 long as they are entered
into prior to 20190, and are sct up
“under a written contract that is
governed by the iaws of the
Province of Quebee,”

The federal Department of
Finance (in explanatory notes of
November 2006) believes that
the period until 2610 will atlow
financial institutions with
Quebec customers time 1o assess
whether the declarasions of trust
“may be affected by the Thibault
decision and, if so, to adjust
accordingly.”

This raises concerns regarding
selfudirected RRSPs and RRIFs
in Quebee:

« Although in the past i was
usually in no one's interest to
chaltenge the validity of an indi-
vidual retirement savings plan
based on technicalitics of trust
faw, this will not be the case
once sebfudirected plans beeome
unseizable. Hopefully, Bill C-10
{concerning Quebes rogistered
savings plans as trusts) will
come into force as soon as pos-
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sible, and no later than the
coming inte force of the BIA
amendments concerning unsciz-
ability;

+ Since the current boilerplate
trust forms used by many financial
institutions for self-directed plans
in Quebec are often stated as being
gaoverned by “'the laws of the
Provirce of Ontario”, Bill C-10
apparently will require Quebec
investors seeking unseizability of
those plans to argue that an RRSP
or RRIF is a consumer coniract
{Quebec Conswmer Proteciion Act,
5.19) which is governed by Quebec
Taw oven if the contract says other-
wise:

* Financial instiinnions should
consider how to redraft the forms
they use in Quebec for sel-
directed plans, fo make the forms
compliant with Quebec trust law
forplans entered into after 2009. &

Baniel Frajman is a partner at
the low fir of Spiegel Sohmer
Inc. in Montreal. His practice
concenirates on  commercial,
shareholder and estate maiters.
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